
From: Rachel Barth
To: "Frierson, Simone (She/Her/Hers) (GOV)"
Subject: TRA Follow Up
Date: Tuesday, March 12, 2024 4:37:14 PM
Attachments: image001.png

Leigh Snell Write up of Ted S.pdf

Thanks for the discussion today, Simone. Below is information we have on the recent crowdsourcing
effort by a group of teachers to raise $75,000 to pay Edward Siedle for his services. The GoFundMe
page can be found here: https://www.gofundme.com/f/mn-tra-forensic-audit-fundraiser and the
organizers are listed. As of 4:15 this afternoon, they had raised $61,098 of the $75,000 goal.
 
We are concerned about risks this situation poses to TRA and other state agencies. Specifically, TRA’s
reputation as a trusted government agency is going to be questioned. As a Minnesota state agency,
TRA is subject to multiple oversight controls. TRA is audited by two outside auditors, the Office of
the Legislative Auditor and CliftonLarsonAllen (CLA), and has an internal audit department. MMB
reviews TRA’s budget and expenditures and TRA staff are subject to MMB policies and collective
bargaining agreements. TRA is governed by a board of trustees who are fiduciaries, and is required
to comply with statutes, which contain all plan provisions, including benefits and contribution rates.
Finally, TRA and the TRA Board receive legal guidance from the Attorney General’s Office on a
multitude of issues, including the Open Meeting Law and Data Practices.
 
Further, the risks are not just to TRA, but the State Board of Investment (SBI) associated individuals.
In researching Mr. Siedle, the reports he has issued on other pension plans, which includes the
Employee Retirement System of Rhode Island, State Teachers Retirement System of Ohio (Ohio
STRS), North Carolina Teachers and State Employees Retirement System, and city pension funds, are
focused on the investments of the plan. As TRA does not manage its investments, Mr. Siedle’s
inquiries will be focused on SBI. SBI invests assets for not just TRA, but the Minnesota State
Retirement System (MSRS), the Public Employees Retirement Association (PERA), volunteer fire relief
plans, state cash accounts of over 400 state agencies, and the non-retirement program that provides
investment options to state trust funds and various public sector entities. Therefore, all of those
groups, entities, and entities’ boards will be impacted by this movement.
 
Leigh Snell, the Federal Relations Director from the National Council on Teachers Retirement (NCTR),
wrote the attached article. The article focuses on Mr. Siedle’s background and provides feedback on
Mr. Siedle’s report on the Ohio STRS, which is mentioned in the GoFundMe description. Please note
the serious issues Mr. Snell highlights with regards to Mr. Siedle’s report of Ohio STRS. Despite the
statement on the GoFundMe page about Mr. Siedle finding “mismanagement” in Ohio STRS, the
Ohio State Auditor reviewed his report and found “no evidence of fraud, illegal acts, or data
manipulation related to the $90 billion held in trust by STRS for its members.” Despite this, the Ohio
STRS Executive Director remains on paid administrative leave as a result of Mr. Siedle’s involvement.
 
Please also see what appears to be a press release Mr. Siedle wrote on March 11, 2024 about TRA:
https://pensionwarriorsdwardsiedle.substack.com/p/minnesota-teachers-fundraise-forensic?
utm_campaign=post&utm_medium=web&triedRedirect=true  
 
We have met and spoken with legislative leadership, SBI staff, and others in leadership roles who
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Edward “Ted” Siedle calls himself “the nation’s leading expert in forensic investigations of
money managers and pensions.” He claims all the investigations he has undertaken conclude
that public pensions are significantly underfunded mainly due to “mismanagement of
investments,” not funding or benefits. Siedle, who has reviewed a number of state and local
pension plans – including the Employees’ Retirement System of Rhode Island (Rhode Island
ERS), the State Teachers Retirement System of Ohio (Ohio STRS), and the Teachers’ Retirement
System of Illinois (Illinois Teachers) – recently began a crowdfunding effort in January 2023 for
a new investigation in Rhode Island to determine if, according to Siedle, “mismanagement of
the pension cost workers their promised COLA.” What’s going on?


Siedle went to law school at Boston College and graduated in 1983. During law school, he had
an internship with the Securities & Exchange Commission (SEC), and when he graduated, took
a job there as an asset management lawyer. In the mid-1980s, he was hired by Putnam
Investments, Inc. as an in-house counsel, whose responsibilities included monitoring
Putnam’s compliance with federal and state securities laws and with the company’s code of
ethics.


Siedle left Putnam in October 1988, and in 1990, started his first company, an asset
management firm in Providence, Rhode Island, where his chief backer was Henry Kates,
chairman of the Mutual Benefit Life Insurance Co., according to the Providence Journal. The
newspaper reported that he then moved to Boston and in 1992 was identified as a
Massachusetts state broker, “meaning that he was on a list of brokers that the state
Investment Commission could use to executive [sic] trades in the state pension fund.” 


Siedle founded his current business, Benchmark Financial Services, Inc. (BFS), in January of
1999, where he claims to “have pioneered the field of forensic investigations of retirement
plans” and to have “successfully conducted investigations involving well over $1 trillion in
plans.” In addition, in 2017, Siedle was awarded the largest SEC whistleblower award in history
– $48 million – in connection with helping the SEC secure a $307 million settlement with
JPMorgan over the bank’s failure to disclose conflicts of interest to its wealth management
clients. In 2018, he was awarded the highest Commodity Futures Trading Commission (CFTC)
whistleblower award — $30 million – also in connection with JPMorgan’s 2015 settlement.
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Siedle claims his independent expert forensic reviews focus on “conflicts of interest, hidden,
excessive and bogus fees, fiduciary breaches and violations of law.” But consider this, in the
case of its review of Ohio STRS, the BFS Report: 


clearly states that BFS was “not hired to detect or investigate fraud, concealment or
misrepresentations and did not attempt to do so [emphasis added];” 


clearly states that BFS was “not hired to, and did not attempt to conduct a formal or legal
investigation or otherwise to use judicial processes or evidentiary safeguards in
conducting our review [emphasis added];” 


underscores that “many of the subjects addressed in this report are inherently
judgmental and not susceptible to absolute or definitive conclusions;” and


does not make any specific allegations of fraud or criminal conduct against Ohio STRS.


Instead, what BFS has provided, at least in the Ohio case, is what the firm  describes as “a
high-impact, limited preliminary forensic review of the pension.” Its purpose is “to readily
identify, at a reduced cost, deficiencies which, in our opinion, if addressed, would significantly
improve investment management and performance results.” Siedle nonetheless describes it
in Forbes as a “deep-dive into the pension’s investments.”


Thus, by BFS’ own acknowledgement, it would appear these so-called “deficiencies” that are
identified do not relate to fraud, concealment, or misrepresentations, as these situations are
not investigated. Nor, apparently, do they involve illegalities, as these are not examined. And if
questions are raised, they do not appear to necessarily be subject to right or wrong answers.   


Nevertheless, the BFS Report states in its title it is a “forensic investigation.” However, Ohio STRS
response to Siedle notes that a forensic audit or investigation is an examination of an
organization’s financial records to derive evidence which can be used in a court of law or
legal proceeding for the purpose of uncovering criminal behavior such as fraud or
embezzlement. And the American Institute of CPAs (AICPA) has issued a “Statement on
Standards for Forensic Services” effective January 1, 2020, to govern forensic services provided
by certified professional accountants (CPAs). 


But, as Ohio STRS goes on to point out, Siedle is neither an accountant nor an auditor. As such,
he is not bound by the professional standards of the Governmental Accounting Standards
Board (GASB), AICPA, or the Actuarial Standards Board. Siedle, however, objects in Forbes to
any such characterization that he is not qualified to conduct a forensic investigation by
stressing he is “a former SEC attorney, the nation’s leading pension forensics expert who has
conducted well over $1 trillion in investigations, and the winner of a record $78 million” award
in whistleblower fees from the SEC and CFTC for what he characterizes as his “forensic
insights.”


In any case, it would seem to follow that for BFS, a forensic investigation is “successfully
conducted” even if no formal or legal investigation was performed; no evidentiary
safeguards were used; no fraudulent activity was investigated; and no forensic audit
services were provided subject to industry standards. 


Nevertheless, in his writings and interviews, Siedle claims his reviews over the years have led
him to conclude, without any expressed doubt – and often no exceptions – the following:


1.) Public pensions are “rife” with excessive and hidden investment fees and risks, conflicts of
interest, and wrongdoing. But the Ohio State Auditor, for example, in his review of the BFS
report on Ohio STRS, found “no evidence of fraud, illegal acts, or data manipulation related
to the $90 billion held in trust by STRS for its members.” Furthermore, the State Auditor said
“STRS’ organizational structure, control environment and operations are suitably designed
and well-monitored, both internally and by independent experts,” and that these experts “help
assure that STRS follows applicable asset and liability measurement, reporting, investing and
cash management laws, professional standards, and best practices.” The Auditor
underscored that his conclusions are consistent with “the findings of these independent
firms.” 


Furthermore, the State Auditor noted that with regard to BFS allegations that private equity
(PE) managers might be charging the pension fund fees and expenses exceeding contract
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amounts, while “there are no absolute safeguards that management fee fraud cannot occur,”
private equity fund audits and the Ohio STRS’ controls “reduce, if not eliminate, the risk that PE
funds are overcharging fees.”


Finally, the Ohio Auditor said the due diligence that PE managers must perform to identify
underperforming companies is critical to the success of a PE fund, and limited partners agree
to fees on committed but unpaid capital with the understanding that the fund’s success
depends, in large part, on successfully identifying acquisition targets before the PE manager
draws committed cash from investors. “To claim that a PE fund is ‘doing nothing – no service
whatsoever is provided…’ is false,” the Auditor said in response to such BFS assertions
regarding these fees. 


2.) Public pensions are not fully protected under law or by law enforcement. Siedle insists,
“many of the important, substantial protections provided to private sector workers under
federal law simply do not apply” to public pensions, and that “no comparable comprehensive
pension protections exist under state law.” However, many governmental plans are subject
to fiduciary standards based on those imposed by the Employee Retirement Income
Security Act (ERISA). For example, the Ohio Revised Code language governing STRS Ohio
generally mirrors ERISA and specifically includes the ERISA fiduciary standards, including the
duties of prudence, loyalty, exclusive benefit and diversification. Additionally, the Ohio Code
closely reflects ERISA’s prohibited transaction provisions, as Ohio STRS pointed out in its
response to the Siedle review. 


Similarly, the Jacksonville Police and Fire Pension Fund – another subject of a BFS forensic
investigation in 2015 – noted that Florida statutes which regulate government plans in Florida
state that boards will “comply with the fiduciary standards set forth in [ERISA].” As the
Jacksonville plan’s response to the Seidle review points out, “[c]learly, the Fund’s fiduciary
duty under Florida law and the fiduciary standard set forth for private industry under ERISA are
the same standard.” Ironically, in one of his 2021 opinion pieces in Forbes, Siedle concedes
that his forensic investigation of the Jacksonville fund “revealed that while the city pension
was not subject to federal (ERISA) pension law, since it had voluntarily adopted the highest
ERISA legal standards and then failed to enforce those standards, violators could be subject
to personal liability for any ERISA fiduciary breaches.” Siedle admitted that “[i]n short, this non-
ERISA government pension voluntarily became ERISA governed.” 


Yet that admission still does not stop Siedle from insisting, in that very same 2021 piece, that
“since ERISA doesn’t apply” to state and local pensions, “none of the above-mentioned
protections [i.e. requiring the disclosure of financial and other information concerning the
plan to beneficiaries; establishing standards of conduct for plan fiduciaries; and providing for
appropriate legal remedies exist with respect to America’s state and local government
pensions [emphasis added].” 


3.) Wall Street “cockroaches” – as Siedle generally refers to investment firms — heavily
contribute to the political campaigns of elected officials, in hopes of being hired to manage
money for the public pensions overseen by elected officials. “It’s called ‘pay-to-play’ and it
used to be illegal. Now it’s commonplace,” he asserts. However, as the well-respected law firm
of Akin Gump Strauss Hauer & Feld LLP stressed in a September 2022 political law alert to its
clients, recent significant penalties are continuing to be imposed in these matters and they
“illustrate a majority of SEC commissioners’ commitment to broadly enforcing the pay-to-
play rule,” the law firm warned.


In one cited example, a $1,000 contribution to the campaign of a California gubernatorial
candidate in 2018 while the covered associate’s employer was managing funds for the
Regents of the University of California resulted in a fine of $95,000, even though the employee
had attempted to obtain a refund of the contribution. In a similar matter, the SEC imposed a
$70,000 penalty for a contribution that barely exceeded the rule’s de minimis exception,
involving two covered associates who made contributions of $1,000 and $400 to an
unsuccessful candidate for New York City mayor in the 2021 election. The SEC found both
contributions to be in violation of the rule because two New York City retirement systems paid
the investment adviser for advisory services during the period following the contributions. Akin
Gump says these and other examples “highlight the strict liability application of the rule”
currently.







4.) Public pension plans suffer annual losses in the billions of dollars due to investment
consultant conflicts of interest. Siedle typically bases such assertions on a 2007 Government
Accountability Office (GAO) report, which he says found that investment consultant conflicts
of interest resulted “in substantial financial harm to [public] plans.”  


The BFS report claims, “the GAO took the extraordinary step of quantifying the harm a
conflicted adviser to a plan can cause,” and therefore BFS asserted “If the GAO estimates are
correct, investment consultant conflicts of interest could cost a $90 billion pension, such as
STRS, over $1 billion annually or approximately $20 billion over a ten-year period with
compounding.” Siedle concluded “the estimated cost of conflicts nearly equals the unfunded
liability, or alternatively stated, ‘but for’ the conflicts the pension would be nearly fully funded.”


However, as Ohio STRS points out, “where there was adequate disclosure of conflicts by plan
consultants, the GAO found no negative correlation with plan performance.” Specifically, the
GAO stated: “Because many factors can affect returns, and data as well as modeling
limitations limit the ability to generalize and interpret the results, this finding should not be
considered as proof of causality between consultants and lower rates of return, although it
suggests the importance of detecting the presence of conflicts among pension plans.
Whether specific financial harm was caused by a conflict of interest is difficult to determine
without a detailed audit.”


By its own admissions, BFS apparently did not conduct such a detailed audit. Furthermore,
Ohio STRS points out that the Department of Labor’s Employee Benefits Security
Administration (EBSA) also commented on this GAO report, noting additional statistical
concerns including “the rather skewed data sets (described in the report as ‘the imbalance
between the large number of plans associated exclusively with conflicted consultants and the
small number of those that were not’), the mixing of ‘conflicted’ and ‘non-conflicted’
consultants in groups labeled ‘non-conflicted,’ and the use of an estimate for the critical
variable of investment returns.” Finally, the Ohio State Auditor found that “the legal guidelines,
IMA’s [Investment Management Agreements], SEC filings, and overall knowledge of STRS help
to mitigate any potential risks relating to conflicts of interest.”


It is also important to note BFS was on notice that this extrapolation was inappropriate and
misleading. For example, in the case of its review of the Jacksonville Police and Fire Pension
Fund in 2015, BFS said: “If, as the GAO study found, pension consultant conflicts cost plans 1.3
percent, then over a 20-year period, with compounding, such conflicts may have cost the
Fund almost 30 percent of its value—perhaps $300-$500 million.” 


But the Jacksonville plan subsequently pointed out – as did Ohio STRS seven years later — the
GAO report explained that the subset of consultants was not a random sample, but
specifically chosen by the SEC, which prohibits extrapolation at the outset. Furthermore,
Jacksonville noted that the SEC and GAO reports analyzed consultant conflicts in private
pension plans, but BFS superimposed SEC and GAO findings on a public pension plan without
any acknowledgement of the potential problems in doing so. Finally, although the GAO
explained the extensive requirements of performing a forensic audit to document any
financial harm would take, BFS failed to request raw data from either the current consultant,
the previous consultant or the custodian of the Jacksonville plan in order to do so. 


5.) The “most damning information regarding mismanagement” of public pensions is now
kept secret from plan participants. Siedle believes “all of the workings of the pension must be
open to full public scrutiny, including, but not limited to, investments.” However, he claims
state public records laws have been almost “completely gutted, as Wall Street and elected
officials have ushered in an era of secrecy.” Furthermore, Ohio STRS has chosen “to
collaborate with Wall Street firms to eviscerate Ohio public records laws and avoid
accountability to stakeholders,” Siedle stated in Forbes.


As part of his forensic investigation of Ohio STRS, Siedle requested an opportunity to inspect or
obtain copies of public records related to Ohio STRS’ investment managers, investment
consultants, performance compliance auditor, investment cost monitor, financial auditor, and
custodians, as well as board and staff. But BFS claims “the overwhelming majority of the most
critical disclosure information we requested was summarily denied.” 







Why? First, Ohio STRS found some of the BFS requests to be overly broad. As the plan notes,
courts have found a request to be overly broad when it seeks what amounts to a complete
duplication of a major category of a public office’s records, for example a duplication of all
records having to do with a particular topic, or all records of a particular type. In the case of
the BFS requests, forty-three of the forty-five categories of documents listed in its initial Public
Records Request included the words “any” and/or “all.” Despite that fact, in the majority of
responses STRS Ohio nevertheless provided documents believed to be responsive and asked
repeatedly for further clarification about the particular records being requested, which it
claims it did not receive. 


While Ohio STRS can document sending 812 documents and over 22,000 pages in response to
the BFS requests, Siedle insists in his Forbes column that “[i]n response to my public records
request, I got none [emphasis added].”


Also, Ohio STRS notes the Ohio Public Records Act contains dozens of exemptions excluding
documents as “public record.” For example, under the law in Ohio (and almost every other
state, Ohio STRS claims), an entity may assert a claim to preclude trade secret information
from disclosure, and a public office cannot release such information without the consent of
the entity asserting the protection.


To state that a private entity must compromise and lose the value of its trade secrets in order
to do business with any public office is untenable, Ohio STRS argues. “Without these
exemptions, information technology or investment firms would not risk doing business with
government entities for fear that their valuable trade secrets could be disclosed to
competitors,” the plan points out. Accordingly, Ohio STRS declined to provide certain
documents to BFS, including prospectuses and offering documents as well as certain
compensation information related to certain advisors to the plan.


The Ohio State Auditor agreed that it is important to protect records constituting trade secrets
from access by competitors, and he found STRS’ classification of PE performance fees and the
other documents as trade secrets to be “plausible.” However, despite the trade secrets law
STRS relied on to classify these items as trade secrets, the Auditor does note STRS could elect
to negotiate with their investment firms to allow more transparency. “The state legislature
could also direct all statewide pension funds to engage only investment managers who do
not rely on trade secret laws to withhold/redact documents,” he points out.  


NCTR believes close examination – and constructive criticism, where warranted – of public
pensions should never be discouraged. Where it exists, eliminating waste, or fraud or other
forms of mismanagement, as Siedle wants to do, is always a worthy, necessary cause.
However, given the unique features of each governmental pension plan, hyperbole should be
avoided. Words such as “all,” “every,” and “none,” usually reflect opinion rather than fact. 


Regarding Siedle’s criticisms, unfortunately he paints public pensions with a broad – and
often tar-soaked – brush, and in many cases, some of his criticisms do not always appear to
be factually based, as the State Auditor of Ohio’s recent review of the BFS report supports.
Indeed, as Ohio STRS notes, many of the conclusions in the report on their system “are offered
with little support other than the Author’s opinions.” 


In fact, the phrase “in our opinion” is used approximately 60 times throughout the BFS Report,
according to Ohio STRS.  


Everyone is certainly entitled to their opinions, and from the Reason Foundation to
TeacherPensions.org, there are plenty of those opinions about public pensions to go around.
Usually, however, they are typically offered to public employees and retirees free of charge. 


But when something is being paid for, it is often prudent to examine closely what it purports to
provide – and what it clearly does not. Well-considered improvements and the correcting of
mistakes of something of value can be most worthwhile, but unsupported criticism and
canned, warmed-over rhetoric that can serve to undercut important institutions should be
very carefully considered. 


Benchmark Financial Services, Inc.: “The High Cost of Secrecy; Preliminary Findings of
Forensic Investigation of State Teachers Retirement System of Ohio, Commissioned by
Ohio Retired Teachers Association
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Forbes: “Ohio Teachers Pension May Be First To Investigate And Recover Funds From
Private Equity Firms” 


Ohio STRS: “Response to Benchmark Financial Services (BFS) Report”


The Providence Journal: “Former SEC watchdog Edward Siedle criticizes Rhode Island
treasurer’s pension strategies”


Jacksonville Police & Fire Pension Fund Board Of Trustees: “Response to Forensic
Investigation Report to Jacksonville City Council by Benchmark Financial Services”  


GoLocalProv: “Did Mismanagement of RI Pension System Cost Workers Their Promised
COLA? Siedle Wants to Investigate”


Ohio Auditor of State: “State Teachers Retirement System of Ohio Special Audit Report”


Forbes: “Illinois Retired Teachers Get Second Opinion About State Teachers Pension”


Akin Gump: “SEC Fines Four Investment Advisers for Violating Federal Pay-To-Play
Restrictions”
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could be affected by this movement. We think it would be helpful and appropriate for Education
Minnesota to publicly support TRA and the SBIs’ integrity. This effort poses a true reputational risk
and will only distract from efforts to strengthen the TRA pension fund and member benefits.
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